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1. Introduction

A “third wave of autocratisation” has been washing over
political regimes worldwide. Democracies are particularly
affected by erosion, while autocracies are deepening, too.!
Extensive research in the past years has established that
democratic erosion is driven by ‘erosion agents’ - dem-
ocratically elected leaders who hollow out democratic
norms, processes and structures.? Often under a legalistic
facade, erosion agents undermine the rule of law by ag-
grandising executive power at the expense of accountabil-
ity mechanisms and the separation of powers.?

Against this backdrop, scholars are increasingly turning to
‘democratic resilience’ to study the conditions, institutions
and processes by which democracies might withstand au-
tocratisation.* Existing theoretical and empirical scholar-
ship on democratic resilience emphasises the rule of law
as an important resource for democracies’ institutional
stability. However, they differ widely in their conceptual-
isations and measurements of the rule of law. Moreover,
the deliberate attacks on the rule of law by erosion agents
underline the need to study the resilience of the rule of law
itself. Such an approach provides important insights into
how rule of law resilience can contribute to democratic re-
silience in general.

“Deliberate attacks on the rule of law by erosion
agents underline the need to study the resilience
of the rule of lawitself”

This RESILIO-ACCESS Snapshot aims to distinguish the
concepts of democratic resilience and the resilience of
rule of law by delineating their commonalities and differ-
ences. It argues that although intertwined, democratic re-
silience and rule of law resilience are analytically distinct
concepts. While the former captures a democratic regime’s
overall capacity to withstand autocratisation, the latter fo-
cuses on the legal, institutional, and societal factors that
enable the rule of law to adapt to, resist, and recover from
attacks. This Snapshot provides a theoretical framework
and proposes concrete indicators for a systematic empiri-
cal study of rule of law resilience.

2. Democratic resilience and the rule of law

Against the backdrop of ongoing democratic regression,
academic interest in democratic resilience has considera-
bly increased over the past decade. Democratic resilience
is usually defined as the capacity of a political regime to
prevent or react to challenges without losing its demo-
cratic character.® This capacity enables a democratic sys-
tem to process stressors in such a way that its persistence
becomes more probable.® It is the product of resilience re-
sources on different levels, including political institutions
and parties, civil society, or the media.’

Existing scholarship agrees that the rule of law, as a gen-
eral principle, and its specific legal procedures and asso-
ciated institutions - independent courts, constitutions,
accountability mechanisms - are important sources of
democratic resilience.® However, two shortcomings in the
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First, while there is consensus on its role as a structural
“guardrail” of democracies,® understandings of the rule
of law and its distinct contributions as a source of dem-
ocratic resilience differ widely. For instance, Merkel and
Lihrmann emphasise the separation of powers amongst
the main constitutional bodies or institutionalised ac-
countability mechanisms.* In contrast, Croissant and Lott
distinguish between executive constraints (accountability
mechanisms) and the rule of law (protection of individual
and collective rights, especially economic rights).!* How
the rule of law is understood is barely explained in the ex-
isting literature, but the various conceptions thereof have
important implications for the analysis of its role in demo-
cratic resilience overall.

Second, a broader conceptual issue is whether rule of law
regression is seen as a cause or an effect of democratic
decline. For some, weak and declining rule of law predis-
poses regimes to democratic regression, enabling ambi-
tious rulers to hollow out political competition.'? Others
describe the deliberate erosion of the rule of law as a dis-
tinct modality of “would-be autocrats”.®? Vice versa, many
ongoing democratisation processes are characterised by
pro-democratic actors strengthening the rule of law after
taking office.** Yet, empirical research on rule of law back-
sliding remains scarce.®®

For the broader discussion on democratic resilience, these
seeming contradictions necessitate conceptualisations
and measurements of the resilience potential of the rule
of law jtself.

3. Approaches to conceptualise and measure
rule of law resilience - RESILIO & RESILIO-
ACCESS

Existing democratic resilience research often employs an
institutional approach, focusing on distinct political-legal
institutions such as national constitutions® or a country’s
judiciary.’” However, beyond its institutional implemen-
tation, the rule of law as a “durable system of laws, insti-
tutions, norms, and community commitment”!® depends
on many more and less tangible aspects than legal docu-
ments or court rulings. Its legitimacy depends on popular
support, while its viability benefits from transparency, ac-
countability, and criticism.* In other words, a “rule-of-law
culture” or a “rule of law-oriented political morality” is
needed for resilience.?

“Its legitimacy depends on popular support,
while its viability benefits from transparency,
accountability, and criticism.”

3.1. The RESILIO approach

Based on this assumption, in 2024, the project “RESILIO
- Resilience Observatory on the Rule of Law in Europe“
provided the first holistic conceptual and empirical as-
sessment of the resilience of the rule of law in the 27 EU
member states.? According to RESILIO, resilience means
that “the rule of law can experience hazardous events or
incremental threats without losing its core function, struc-
ture and purposes”. It identified sources of resilience not
only in constitutional texts and institutions but also in
external social, political, cultural and economic circum-
stances.? RESILIO used a ‘thick’ definition of the rule of
law, as set out by primary EU law.?*

Emphasising that rule of law resilience measures a system’s
defence potential rather than its status quo, RESILIO iden-
tified the factors influencing different EU member states’
abilities to withstand attacks on the rule of law. These fac-
tors were situated at three dimensions. First, systemic resil-
ience factors corresponding to the core components of the
rule of law. Second, subsidiary factors such as civil society
orindependent media acting as watchdogs against threats.
Third, contextual factors contributing to a beneficial envi-
ronment of the rule of law, e.g. economic development.?®

Based on this three-tiered model, RESILIO built an addi-
tive resilience index using a range of data sources includ-
ing, inter alia, data from Eurostat, Varieties of Democracy
(V-Dem) and the World Justice Project (WJP). The empir-
ical analysis showed that an integrity-based civil service,
an independent judiciary, an active democratic citizenry,
a public discourse marked by mutual tolerance, and a di-
verse media landscape are all central to sustaining rule of
law resilience.

These findings underscore the close interlinkages be-
tween democratic resilience and rule of law resilience, as
they both benefit from robust public institutions, inde-
pendent media, and civic engagement. The findings also
illustrate the potential for a more detailed measurement
in light of concrete challenges the rule of law faces today.
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3.2. The RESILIO-ACCESS approach

The successor project “RESILIO-ACCESS - Resilience Ob-
servatory on the Rule of Law in EU Accession Candidates”
builds on the findings and conceptual groundwork of RE-
SILIO.* Both projects start from the insight that resilience
depends on a range of systematic, institutional, and soci-
etal resources. RESILIO deliberately refrained from meas-
uring the state of the rule of law itself and instead con-
structed an additive index of resilience resources, treating
overall resilience as the sum of individual subindices.

In comparison, RESILIO-ACCESS extends and refines the
RESILIO approach geographically, theoretically and meth-
odologically. Geographically, it focuses on EU aspirants in
the Western Balkan region - Albania, Bosnia and Herzego-
vina, Kosovo,”” Montenegro, North Macedonia, and Ser-
bia - as well as Georgia, Moldova and Ukraine. Persistent
challenges in these countries such as societal polarisa-
tion, systemic corruption or foreign interference - first and
foremost, Russia’s war of aggression against Ukraine - un-
derscore the need for a stable rule of law to prevent demo-
cratic breakdown. At the same time, the accession process
requires candidates to implement a range of reforms in
the areas of justice, fundamental rights, and institutional
stability. Thus, assessing candidates’ rule of law resilience
pre- and post-accession presents a unique opportunity to
scrutinise the success of the accession process itself.

Theoretically, RESILIO-ACCESS situates resilience of the
rule of law in the current state of research on democrat-
ic resilience according to which resilience, in general, and
democratic resilience, specifically, are interpreted as ca-
pacities.?® Thus, while building on the same definition of
the rule of law as RESILIO, RESILIO-ACCESS defines rule of
law resilience as its capacity to prevent, cope with or re-
cover from hazardous events or incremental threats with-
out losing its core function, structure and purpose.

This reading of resilience as capacity aims to identify and
measure the resources that are hypothesised to better po-
sition a system to respond to stressors and recover more
fully.?® Such resources can be expected to include not only
constitutional texts and institutions but also traditions,
culture, civil society, media attention as well as inter-
national reporting and pressure.®® The RESILIO-ACCESS
model (Figure 1) distinguishes three dimensions of such
resilience resources.

First, primary resilience resources refer to the eight widely
accepted structural components of the system of the rule
of law itself, as defined by the World Justice Project. Ad-
ditionally, these aspects are complemented by six compo-
nents to account for our maximalist conception of the rule
of law. They include, inter alia, the legal culture, which is
operationalised by the historical continuity of the rule of
law in a country, but also equality before the law and ex-
penditure for judicial systems.

Second, subsidiary resilience resources refer to the social
environment in which the rule of law is embedded. These
include, amongst others, a robust civil society, unbiased
media, academic freedom and the quality of democracy.
Third, since resilience can only be understood properly
against the stressors to the rule of law, RESILIO-ACCESS
adds a contextual dimension to its resilience assessment.
This dimension of stressors accounts for the most com-
mon drivers of democratic erosion identified in the litera-
ture, including executive aggrandisement, media capture
and the curtailment of civic space.

These three dimensions - primary resilience resources
of the rule of law itself, subsidiary resources of its social
environment, and the stressors it faces - enable a holistic
study of the resilience capacity of the rule of law.

Figure 1: RESILIO-ACCESS model of rule of law resilience.
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Furthermore, RESILIO-ACCESS refines the methodological
approach for studying rule of law resilience by combining
additive and multiplicative indexing. This enables statis-
tical exploration of how various indicators contribute to
the overall resilience score more granularly. RESILIO-AC-
CESS does not merely study the resilience capacity (the
availability of resilience resources) of the rule of law. By
including the most important stressors, it also measures
the rule of law’s performance (how it withstands threats).
The project thus holistically operationalises resilience as
an interaction between resources and the pressures these
resources face.

Lastly, RESILIO-ACCESS also uses an improved data base,
integrating updated V-Dem and World Justice Project indi-
cators as well as additional dimensions, such as academ-
ic freedom, and expands the geographical scope to cov-
er EU accession candidates. As such, the second project
phase has moved from a resource-oriented, largely poten-
tial-based measurement to a stressor-aware assessment
of both the capacity and the actual performance of the
rule of law under threat.

4. Conclusion

Democracy and the rule of law are “mutually dependent
and mutually reinforcing” principles.® The rule of law pre-
vents the arbitrary use power, binds the government and
populace by the law, and thus offers societies security,
trust, and liberty.® Existing research on democratic resil-
ience emphasizes this stabilising function the rule of law
provides for democracies.

This stabilising function hinges on the capacity of the rule
of law itself to withstand crises, attacks and erosion. How-
ever, recent evidence on rule of law backsliding shows
that its deterioration has been driven by the weakening of
limits on state power, especially governmental and non-
governmental checks and balances, and the protection
of fundamental rights and freedoms.** For the debate on
democratic resilience, this means that the resilience ca-
pacity of the rule of law must be studied as an analytical-
ly distinct concept in need of clear conceptualisation and
measurement. RESILIO-ACCESS provides researchers with
atheoretically informed and reproducible set of indicators
that is adaptable to country cases globally.

Futureresearch on the nexus between democraticandrule
of law resilience should study the specific mechanisms
that have led to rule of law backsliding,* and how it can be
restored after a breakdown.3 Furthermore, cases of dem-
ocratic recovery and ‘democratic typo in frontsliding™”
present the opportunity to analyse whether turnarounds
(so-called ‘U-Turns’#) are more probable and sustainable
if the rule of law is still relatively intact. To address these
questions, RESILIO-ACCESS offers important conceptual
and empirical insights for debates on the resilience of de-
mocracies in challenging times.

“RESILIO-ACCESS provides researchers with
a theoretically informed and reproducible set of
indicators that is adaptable to country
cases globally.”
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