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1. Introduction

Emmanuel Macron was elected President of the Republic
in 2017 and re-elected for another five years in 2022. He is
often considered to be “the president of the crisis” be-
cause of the multiple and unprecedented challenges he
has faced since he took office. These challenges include:
the Yellow Vests movement, a grassroots uprising that
began in 2018 over a fuel tax increase that expanded into
wider violent discontent with Macron's reforms and per-
ceived aloofness; the management of the Covid-19 pan-
demic which imposed unprecedented restrictions on per-
sonal liberties; terrorist attacks, including the beheading
of a school teacherin 2020 after he showed cartoons of the
Muslim prophet Mohammed in a lesson on freedom of ex-
pression, and an anti-Kurdish attack in 2022 that killed
three; institutional deadlock in Parliament since the 2022
election and the loss of the majority of Macron's party in
the National Assembly; and the spontaneous June 2023 ri-
ots in dozens of cities across the nation after a teenager
died following a police check. Culminating in dozens of ar-
rests and over 30 investigations against the security
forces, the damages totalled over €650 million.

Despite these multiple crises, France did not experience a
rule-of-law backsliding. According to the Freedom House
2023 Freedom in the World report, France maintained a
score of 89/100 for its political rights and civil liberties.!
The 2022 Freedom in the World report gave France a score
of89/100, praising ‘vibrant democratic processes and gen-
erally strong protections for civil liberties and political

rights.2 However, the report also mentioned major weak-
nesses such as discrimination against the Muslim popula-
tion, treatment of migrants, the rise of racist discourse, an
increase in administrative control measures, police viol-
ence, and gender-related violence. The 2023 Amnesty In-
ternational report reached similar conclusions on France’s
strong guarantees for political pluralism and general pro-
tection of civic and political rights,® while also highlighting
increased administrative dissolutions of and general re-
strictions on NGOs, and the state’s inaction on climate
change.

The 2022 parliamentary elections fragmented the Na-
tional Assembly (NA) between centre, far-right, and far-left
forces. Without an absolute majority, President Macron’s
party Renaissance has been forced to reach a cross-party
agreement on each of its 28 bills. President Macron has at-
tempted to bypass this political fragmentation by estab-
lishing a National Council for Refoundation or holding dis-
cussions between parties under Chatham House rules.
However, the impression remains that the French hyper-
presidential system is not compatible with parliamentary
negotiations. The past year has shown an extreme polar-
isation of debates, culminating in the 2023 discussion of
the retirement age bill, which cannot be considered a rule-
of-law crisis, but still represents a serious blow for parlia-
mentary democracy. The government used all the consti-
tutional instruments at its disposal to muzzle parliament-
ary debate: blocking the vote, controlling the agenda,
cutting the time available to examine the text, and util-
ising no confidence motions. The opposition also used un-



derhand tactics in its attempts to block the bill. As a result,
the reform was narrowly adopted without a vote in the
lower house.* The constitutional court validated the pro-
cedure not without mentioning the unusual nature of the
combined use of the constitutional instruments.®

This aspect, rather than the content of the reform itself, is
perhaps the most detrimental for the resilience of the
rule-of-law. Commentators noted the precedent set by the
government in terms of controlling and bypassing parlia-
mentary debate, which may open the door to similar prac-
tices in future and even more detrimental laws.

2. Analysis of the country case along RESILIO
model
2.1. Most important systemic factor: judicial resilience

The French judicial system is composed of two supreme
courts and one constitutional court. The Conseil d’Etat is
the highest administrative court, and the Court de Cas-
sation is the highest court of the judiciary. The Conseil
Constitutionnel could be considered the highest court of
the constitutional order, but it is not the strongest guaran-
tee against a rule-of-law crisis.® This report therefore fo-
cuses on the judiciary and administrative supreme courts.

Administrative magistrates in France are recruited either
externally (via a public and competitive procedure) or in-
ternally from another part of the administration. The most
prestigious external recruitment process is via the Ecole
Nationale d’Administration (ENA), which trains senior ci-
vil servants and whose former students can select admi-
nistrative magistrates on the basis of their exit exam.
Magistrates recruited in this way compose a large majority
of the Conseil d’Etat. In 2013, a second external recruit-
ment method to recruit judges of administrative tribunals
and courts of appeal.” Internal recruitment is opened via
secondment procedures or direct appointment.®

The status of administrative magistrates is set out in the
Code of Administrative Justice and the State Civil Service
Regulations. Administrative magistrates are civil servants
belonging to a single body divided into three grades:
councillor, first councillor, and president. They are ap-
pointed by decree of the President of the Republic on the
recommendation of the High Council of Administrative
Tribunals and Administrative Courts of Appeal (CSTACAA),
which is responsible for managing their careers and exer-
cising disciplinary powers.* Administrative judges enjoy
independence in the performance of their duties and can-

not be removed. In 1980, the Constitutional Council
enshrined the existence and independence of the admi-
nistrative courts as one of the fundamental principles re-
cognised by the laws of the Republic.®®

Judiciary magistrates are recruited mainly through com-
petitive examinations organised by the Ecole nationale
de la magistrature (ENM). Having completed a 31-month
paid course, they are then appointed as magistrates by de-
cree of the President of the Republic on the recommenda-
tion of the High Council of the Judiciary.*

The status of judicial magistrates in France is governed by
the Constitution and Ordinance no.58-1270 of 22 Decem-
ber 1958, an organic law on the status of magistrates,
which has been amended several times.*? Judicial magis-
trates make up a single body that distinguishes between
sitting magistrates responsible for civil, criminal, and soci-
al cases, and standing magistrates, the prosecutors under
the Minister of Justice who are responsible for represen-
ting the interests of society and ensuring that the law is
applied.t®

Judges are subject to strict ethical and disciplinary rules
and may not engage in any profit-making or political acti-
vity incompatible with their duties. If they fail to meet the-
se obligations, they may be subject to disciplinary pro-
ceedings before the High Council of the Judiciary, which
may impose penalties ranging from a simple warning to
dismissal.**

Over the last thirty years, important reforms have increa-
sed the autonomy of the judiciary vis-a-vis the govern-
ment. The two examples that illustrate this trend are as
follows.

The Conseil Supérieur de la Magistrature (High Judicia-
ry Council - CSM) was created by the 1958 Constitution. In
its original version, it was chaired by the President of the
Republic, and further included the Minister of Justice as
the vice-chairman, and five judges elected by their peers.
The CSM was transformed from being a politically-led in-
stitution to a judiciary-led one by the Constitutional Act of
27 July 1993. It was split into two panels: one for judges,
comprising eight members (the President of the Republic,
the Minister of Justice and six judges elected by their
peers), and the other for prosecutors, comprising seven
members (the Minister of Justice, who chaired the panel,
and six judges elected by their peers).** The CSM was fur-
ther reformed by the Constitutional Act of 23 July 2008,
which enlarged it to include leading figures from outside



thejudiciary and chaired by the First President of the Cour
de cassation. It had 22 members: eleven for the panel de-
aling with judges,'” eleven members on the panel respon-
sible for prosecuting magistrates.®

The constitutional reforms of 1993 and 2004 progressively
shielded the management of judges’ career from political
interference. The CSM’s original remit was to propose the
appointment of judges to the President of the Republic
and give its opinion on the appointment and punishment
of prosecutors. The current role of the CSM is to recom-
mend to the President of the Republic the candidates for
the positions of first presidents of the courts of appeals
and the presidents of the judicial courts, to give its assent
to the appointment of other judges, and to give its opinion
on the appointment of public prosecutors. It is also in
charge of imposing disciplinary sanctions on judges and
opining on disciplinary sanctions against public prosecu-
tors. Further reforms have been approved, yet not imple-
mented, to reinforce its prerogatives and to erase comple-
tely political interference in the management of judges’
careers.”

The Parquet National Financier (the National Financial
Prosecutor's Office, PNF) was created in December 2013
and tasked with tracking down serious economic and fi-
nancial crime. It took up its duties on March 2014. It is hea-
ded by a Financial Public Prosecutor, who has national ju-
risdiction to deal with highly complex cases involving tax
fraud, corruption, money laundering or breaches of probi-
ty, and is located on the premises of the Paris Judicial
Court but is separate from the Paris Public Prosecutor's
Office.

The PNF has been at the centre of recent important decisi-
ons concerning the political authorities. For example, the
former President Nicolas Sarkozy was sentenced in 2023
to three years in prison, including one year for corruption
and influence peddling in the so-called ‘wiretapping’
affair, for attempting to obtain confidential information
from a high-ranking magistrate in exchange for a position
in Monaco in 2014.%°

Of the two aspects of institutional resilience identified in
the model, state bureaucracy can be considered a relevant
systemic resilience factor for France. French public admi-
nistration is characterised by a transparent career path
and a functioning apparatus. Most civil servants enter
office through a public service competition. Civil servants
are under a life-long contract and can move between ad-

ministrations throughout their career. Public service con-
tracts are amongst the most protected contracts in France.
However, the French public administration also suffers
from a number of weaknesses. Public servants such as
nurses or teachers are amongst the lowest paid in the
OECD, while public services (hospitals, schools, universi-
ties, and fiscal services) are under-staffed.

Constitutional resilience is a reality of the French political
system. The current constitution is the longest lasting of
French constitutional history. It has been amended 24
times since 1958 and was last changed in 2008.** However,
the French constitutional system cannot be taken as a mo-
del for rule-of-law resilience, since the constitution does
not have a bill of rights at its core. The President of the Re-
public can declare a state of emergency or a referendum
without counterchecks. Most of all, too much of the
French political system is defined by customary constituti-
onal rules and not by the letter of the constitution. The
most striking example is Article 20 of the Constitution
which states that: ‘The Government shall determine and
conduct the policy of the Nation.” The reality is that the
President decides, and the Prime Minister executes. Final-
ly, the legislature has in practice very little control over the
government’s actions.

2.2. Most important subsidiary factor: media resilience

Even if the situation of media landscape in France is far
from being exemplary, media resilience remains the most
important subsidiary factor.?

There are several types of radio stations in France: public
radio stations (Radio France group) with news, culture,
music, or public service programmes; private radio sta-
tions financed by advertising or sponsorship that offer
generalist or thematic programmes; and community radio
stations run by non-profit associations with a social, edu-
cational, or cultural profile.

The range of TV stations in France is broad. DTT (digital
terrestrial television) is the most widely used reception
method in France and provides 27 national and local
channels free of charge, including 7 public channels. Al-
most all public channels are all part of the France Télévi-
sions group and have public service remits. Private chan-
nels are funded by advertising and/or subscriber
payments.



The range of newspapers in France is diverse, with more
than 1,000 newspaper titles including national, regional,
local, specialist, and general publications. The newspaper
market is facing many structural issues including a declin-
ing number of journalists, precarious employment condi-
tions, an unprecedent decline of readers and incomes,
and a weakened distribution network. Another major
problem for editorial independence and pluralism is the
concentration of newspaper ownership. Five of the nine
national daily papers are owned by groups from outside
the media sector. In 2019, the ten largest publishers ac-
counted for 30% of sales. Nearly 60 titles in the regional
daily press are owned by around ten groups, with two me-
dia groups accounting for two-thirds of the daily press cir-
culation.

The Autorité de Régulation de la Communication Audi-
ovisuelle et Numérique (Audiovisual and Digital Commu-
nications Regulatory Authority - ARCOM) is the body in
charge of regulating and controlling audio-visual and di-
gital communication. Its members are appointed for a six-
year term by five different authorities representing both
political and judicial institutions.** ARCOM members have
security of tenure and may only be dismissed for incapa-
city or serious misconduct. They may not hold any other
public or private office or elective mandate.

The ARCOM grants authorisation to broadcast on private
TV and radio channels, whereby candidate organisations
must provide a coherent, original and diversified editorial
project that respects the principles of pluralism, inde-
pendence, ethics and the protection of young audiences.
ARCOM can impose sanctions for breaches of obligations
by publishers of audio-visual communication services (ra-
dio, television, public and private on-demand audio-
visual media services), operators of digital platforms
(websites, social networks, etc.) and internet users who in-
fringe copyright. Sanctions are proportionate to the seri-
ousness of the infringement, ranging from formal notices,
warnings, suspensions, withdrawal of authorisation, fines,
and legal referrals. One recent sanction of February 2023
fined a private TV channel €200,000 for broadcasting hu-
miliating and degrading content.?® Sanctions are pub-
lished on the ARCOM website and may be appealed to the
Conseil d'Etat.

Within the ARCOM, the Conseil supérieur de [l'audi-
ovisuel (Broadcasting high authority - CSA) is in charge of
appointing the chairpersons of public broadcasting com-
panies.? Before 2013, chairpersons were nominated by a

presidential decree based on the opinion of the regulating
authority. Since 2013, the President no longer intervenes
in the nomination of the chairpersons, who are appointed
following the approval of a strategic project. The CSAis in
charge of guaranteeing the independence and impartial-
ity of the public audio-visual communication sector.”

The free communication of thoughts and opinions, en-
shrined in the 1789 Declaration of the Rights of Man and of
the Citizen, is a constitutional right. Since the press free-
dom law of 1881, the press has enjoyed a specific status
that recognises its role in the democratic vitality of the
country.?® Media companies are subject to specific rules
and regulations according to the principle of freedom of
communication enshrined in law no. 86-1067 of 1986. Fi-
nally, the freedom, pluralism and independence of the
media are enshrined in the exclusive domain of the law
since a constitutional amendment in 2008.%

The legal framework for radio and TV broadcasting is also
defined by law 86-1067 of 1986 on freedom of communic-
ation. This law lays down the general principles for regu-
lating audiovisual media, including respect for freedom of
communication, pluralism of thought and opinion, inde-
pendence of public broadcasting companies, and protec-
tion of the public and copyright.*® The legal framework for
radio and TV broadcasting is also supplemented by other
legislation and regulations covering specific aspects such
as advertising, copyright, the protection of minors, the
fight against online hatred, and the manipulation of in-
formation.®

The latest report from Reporters without Borders (RSF)32
places France 24th in the world, two places higher than
the previous year. RSF stresses that the legal and regulat-
ory framework in France is favourable to press freedom
and editorial independence, but adds that the tools for
combating conflicts of interest are inadequate, inappro-
priate, and outdated. Despite the adoption of a new poli-
cing plan that is more respectful of journalists' rights dur-
ing demonstrations, reporters continue to be subjected to
police violence in addition to attacks by demonstrators.*

There are no instances of direct censorship or pressure on
journalists’ work. The media continue to play a major
critical role implicating government public officials in
wrongdoing. Recent political affairs uncovered since 2017
by the mediainclude:

- The Mutuelles de Bretagne affair, which broke in
2017 after the newspaper Le Canard enchainé accused



the Minister for Territorial Cohesion, Richard Ferrand, of
having favoured his companion in a property deal, which
led to his resignation from the government.

- The Benalla affair, which erupted in 2018 after Le
Monde published a video showing Alexandre Benalla, an
official at the Elysée Palace, beating demonstrators on
May Day in Paris. The affair caused a major political crisis
and highlighted the dysfunction within the French presid-
ency.

- The Marianne fund affair which came to light in
2023 after the publication of several journalistic investiga-
tions revealing the suspicious use of subsidies allocated to
the fight against Islamic separatism. The fund had been
created in 2021 by Marlene Schiappa, then Minister Deleg-
ate for Citizenship. A Senate committee of enquiry has
been set up to shed light on the matter. The case is also
under prosecution.

The civic space in France provides for empowered and ro-
bust civil society landscape. France can count on an active
and organised trade union network as shown during the
protest against the retirement reform, but also in specific
professions (doctors, judges, transports, refute collectors,
police). Non-governmental organisations are important
watchdogs in various domains such as environment, con-
sumption, housings, migrants’ rights. Almost 50% of
French people say they are involved in a non-profit-mak-
ing association or organisation, either through donations
or voluntary work, and 2/3 of the aged 16-24.%*

2.3. Most important contextual factor: public discourse

This section focuses on the resilience of public discourse.>
Political opponents in France play by the democratic rules
and admit defeat in elections. In general, there is a sense
of civility in political competition.

All candidates who lost in the first round of the 2022 pres-
idential elections acknowledged their defeat, starting
with the left-wing leader Jean-Luc Mélenchon who lost the
second place to Marine le Pen by a narrow margin (1.2% of
the votes). Le Pen also conceded her defeat on the night of
the second-round results. In the 2022 parliamentary elec-
tions, President Macron’s Renaissance party lost its abso-
lute majority yet claimed a clear electoral mandate. No
party or leader tried to challenge the official results by en-
gaging in a disinformation campaign.

Parliamentary groups abide by the rules governing the
elections of committee members or the voting procedure.
The tense political situation manifests itself in verbal per-
sonal attacks, mostly in the National Assembly. However,
these attacks have been sanctioned by points of order is-
sued by the president of the House, and the sanctioned
MPs have complied with the penalty.*® This also shows the
resilience of the rule of law within parliamentary repres-
entation.

The resilience of public debate is more complicated to as-
sess. Each political force has its own interpretation of the
facts, but this is not beyond the normal political commu-
nication. It is part of the political game and could even be
seen as a sign of democratic vitality. Moreover, there is no
evidence of any malicious influence on the public debate,
either from domestic or external actors.

Public debate in France suffers from the polarisation, yet
French public debate is always heated and divided. There
is no clear anti-rule-of-law rhetoric among the main polit-
ical forces. Even the far-right party Rassemblement Na-
tional (RN), led by Marine le Pen, has abandoned some of
its more radical anti-republican positions, such as the res-
toration of the death penalty or the restriction of abortion.
Institutionally, the RN has continued its strategy of norm-
alisation, greatly reinforced by its 88 seats in the National
Assembly.®" It is difficult to say if this normalisation is just
a tactic to win the next presidential elections in 2027, or if
the French democratic system has integrated the far-right
party, as was the case with the post-fascist Fratelli d'ltalia
in Italy.

On 30 August 2023, President Macron convened a private
meeting with the leaders of all political parties behind
closed doors. The aim was to seek consensus on a number
of political issues of national importance, such as labour
rights, immigration, or France's position on Ukraine. All
party leaders agreed to attend the meeting, which lasted
for more than 12 hours. It is too early to judge its success,
but it is at least a sign that political forces can initiate dia-
logue together under certain conditions. It also shows a
certain resilience of public discourse.

3. Impact of crises on the rule of law: terrorism in
focus

After the 2015 terrorist attacks in Paris, France declared a
state of emergency that lasted until November 2017, mak-
ing it the longest state of emergency in French history. The



lifting of the state of emergency coincided with an incor-
poration of exceptional measures into law. Some restric-
tions of fundamental rights which were only previously
possible in exceptional times thus became possible in
non-exceptional times.® Against this background, one
could have feared a similar contamination effect after the
lifting of the new Covid-related sanitary state of emer-
gency, but such a scenario did not occur.

Certain reforms show a tendency to reinforce security
measures at the expense of fundamental rights. In May
2021, the Parliament adopted the Law on Global Security,
which considerably reinforced the powers of local police
as well as the surveillance of demonstrations through se-
curity cameras and drones. The law initially also foresaw a
restriction on the media coverage of demonstrations, but
this aspect was censored by the constitutional court.®
Earlier this year, the government started to use drones
during demonstrations.*

In July 2021, Parliament adopted the Law Reinforcing the
Republican Principles following the murder of a school-
teacher by a radicalised Muslim.* The law simplifies the
disbanding of associations that disrespect the values of
the Republic, targeting Muslim associations as well as
neo-Nazi groups. Very recently, this law was used as the
legal basis for the dissolutions of a pro-environment
group but also a far-right Catholic group.*? The justifica-
tions put forward by the Minister of Interior seem more
political than legal, and might not survive judicial scru-
tiny.*

4. Conclusion

France has shown remarkable rule of law resilience des-
pite dealing with various crises since 2017. The country
consistently scored between 89 and 90/100 in the Free-
dom House report over the last 6 years, reflecting a legal
system that ensures political pluralism and safeguards
civic and political rights.*

This country report has examined three aspects of resili-
ence:judicial, media, and civic discourse. Among them, ju-
dicial resilience is deemed the most crucial for the system.
The French judicial branches (administrative and judi-
ciary) have a long history of adhering to rule of law prin-
ciples. They are composed of qualified and independent
judges who are appointed through merit-based proced-
ures and are subject to strict ethical and disciplinary rules.

They have the authority to challenge the political power
by invalidating administrative regulations or by prosecut-
ing and judging political officials.

The media also play a vital role in enhancing the rule of
law resilience in France. They have demonstrated their
ability to act as the fourth pillar of the Republic on many
occasions in the past year. The legal framework for the me-
dia is not perfect and does not sufficiently prevent ideolo-
gical or financial influence. However, it provides robust
guarantees for freedom of expression, press protection,
public broadcasting appointments, and content regula-
tion.

Finally, the resilience of public discourse indicates that
despite the current political tensions, political actors still
respect the democratic rules. There is also no proven sign
of malign influence.
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