In need of a decisive European response to the
attacks on the rule of law: the case of Poland



risk to rule of law and EU values be determined. It is the
ultimate political sanction available for disciplining
member states.

Since 2017, the EU and its institutions have also resorted
to other measures to address the rule of law situation in
Poland. The European Parliament issued resolutions with
regard to judicial reforms and continuous breaches of the
rule of law. The Committee on Civil Liberties raised further
concerns. The European Commission referred Poland’s
government to the ECJ for lowering the retirement age of
ordinary and Supreme Court judges as well as of
prosecutors. The ECJ ruled that this contradicted EU law
as it breached the principles of the irremovability of
judges and judicial independence, of the freedom of
judges from all external pressure, and of equal treatment
of men and women. In March 2021, the European
Commission again referred Poland to the ECJ over the
Supreme Court Disciplinary Chamber law, dubbed the
‘muzzle law’, after the government had ignored its ruling
to suspend the newly established chamber. A record daily
penalty payment of €1 million followed. Yet, this punitive
measure did not prove as effective as expected and it was
only more than half a year later that the government
reluctantly amended the law. Things even took a turn for
the worse when, in retaliation, Poland’s Constitutional
Tribunal ruled that some EU laws are incompatible with
the country’s constitution. The primacy of European law
over national law is a cornerstone of European
integration. Technically speaking, this ruling lays the
ground for a legal exit from the EU by Poland.

The rule of law in Poland continues to collapse. According
to the World Justice Project, it has worsened in particular
regarding constraints on government powers and
fundamental rights. Freedom House still rates Poland as
“free” but notes that the situation in the country is
deteriorating. Poland was also criticized in nearly every
chapter of the 2022 Rule of Law Report of the European
Commission.

Given the limited effectiveness of the measures it had
previously applied, the EU developed a more systemic
approach by attaching rule of law conditionality to its new
Multiannual Financial Framework (MFF) and to the Next
Generation EU recovery plan. The aim is to protect the
financial interests of the EU against the breaches of its
values and of the rule of law. The debate on implementing
such conditionality dates back to 2017 and some critics
argue that it was watered down during the legislative
process. At the same time, limiting access to EU funds
seems to be the most severe punitive measure. In March
2021, Hungary and Poland brought actions before the ECJ
against the conditionality mechanism and lost, which
provided more confidence in its potential.

In May 2022, the European Commission agreed with
Poland on 283 milestones and targets to fulfil as a
prerequisite for EU funds for the national recovery
programme to be unlocked. Some of the recom-
mendations refer to the ‘muzzle law’ and to the dismissals
of judges. Struggling with the consequences of the
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coronavirus pandemic and the cost of its humanitarian
and military support for Ukraine, Poland is in great need of
this cash injection. Meanwhile, an appeasing amendment
proposed by President Andrzej Duda in June this year was
rejected by the European Commission. Furthermore, the
ruling of the Constitutional Tribunal about the primacy of
Poland’s constitution was not retracted. As a result, the EU
funds remain frozen at the time of writing.

The ambiguous role of Germany

It is in the interest of Germany that the rule of law is
protected in the EU, including in Poland. The country is
Germany’s fifth-largest trade partner and the location of
significant German investments, including by the
automotive industry. Transparency and legal certainty in
Poland are therefore in the interest of German companies.
Since Brexit, Poland is also the fifth-largest member state
by population. With the political leverage this confers, it
should be anchored in a pro-European orientation and
respect for the EU law.

The approach of Germany’s previous government to the
dispute with Poland over the rule of law was ambiguous.
During Germany’s Presidency of the Council of the
European Union in the second half of 2020, the first Rule of
Law Dialogue took place, a newly established horizontal
peer-review process designed to place the issue as a
regular topic on the political agenda without finger
pointing. Germany’s Presidency also faced the task of
reaching a consensus over the next MFF and the Recovery
and Resilience Facility, in particular with regard to their
general eligibility rules. It proved impossible for Germany
to reconcile two conflicting visions: one the European
Parliament’s radical concept of protecting the rule of law
via the EU’s budget, the other the moderate approach of
the European Commission and of the Council of
protecting the budget via the rule of law. The choice of the
latter approach led to accusations of Germany
compromising with Hungary and Poland and taking the
edge off the novel conditionality mechanism that was
nonetheless adopted.

A similar discrepancy was also visible along Germany’s
party lines. At the EU summit in October 2021, Chancellor
Angela Merkel dissuaded other member states from
triggering the rule of law mechanism in favour of solving
issues by dialogue. European Commission President
Ursula von der Leyen, also a Christian Democrat,
presented a conciliatory strategy to avoid escalation with
the governments of Hungary and Poland. It was
Germany’s opposition members of the European
Parliament, like Daniel Freund of The Greens, who
persistently called for decisive actions in defence of
European democratic standards. Ultimately, the effects of
the coronavirus pandemic and a looming energy crisis
seemed to be more important for Merkel at the time,
pushing the rule of law issue aside. But it did not
disappear.

Unlike in the case of Hungary, it is not always easy for
Germany to criticize Poland, given that the countries share


https://worldjusticeproject.org/rule-of-law-index/global/2021/Poland/
https://freedomhouse.org/country/poland/freedom-world/2022
https://ec.europa.eu/info/publications/2022-rule-law-report-communication-and-country-chapters_en

a difficult past. Berlin’s attitude towards Warsaw is shaped
by historical guilt, while the governing national
conservatives in Poland instrumentalize anti-German
sentiments in the country. The strategy of the previous
federal foreign minister, Heiko Maas, was to address the
problems of Polish democracy through multilateral
formats, teaming up with EU commissioners or seeking
France’s support via the Weimar Triangle. After 2021
federal elections in Germany, a commitment to protect
Article 2 of the Treaty on European Union was enshrined in
the government coalition agreement between the Social
Democrats, The Greens and the Free Democrats.
Chancellor Olaf Scholz and Foreign Minister Annalena
Baerbock carefully chose words during their first visits to
Warsaw, reiterating the importance of the rule of law and
human rights as fundamental EU values without naming
and shaming Poland.

It is not the task of Germany to fix Polish democracy, but it
could use its close economic ties with the country (and
other member states in a similar situation) to exercise
normative pressure to impede further deterioration of the
rule of law. The Zeitenwende, the paradigm shift in foreign
policy announced by Scholz in early 2022, could provide
an opportunity for Berlin to start acting more decisively.

Meanwhile, since Russia’s full-scale invasion of Ukraine in
February 2022, the image of the government in Warsaw
has become even more equivocal: a moral champion in
supporting Ukraine remains an outcast in the EU.
Germany and the EU have to develop a new tactic to deal
with this paradox.

The EU must not compromise its values

The EU is not merely a community of economic interests
but also values. As a member state, Poland voluntarily
committed to observing these principles. Therefore, the
country’s domestic developments since 2015 collide with
the legal order of the EU. Tolerating selective compliance
with EU rules can only lead to the implosion of this order
in the long term.

The European Commission is the guardian of the EU’s
fundamental values, but its handling of rule of law
breaches has been criticized as being too little, too late by
the European Parliament as well as by many experts. In
October 2021, the European Parliament even sued the
European Commission before the ECJ over the failure to
uphold the rule of law in Hungary and Poland. To be fair,
the European Commission received far more criticism
than the Council, even though the delay resulted from
awaiting the legal verification of conditionality
mechanism by the ECJ. The EU did also extend its rule of
law toolbox after democratic backsliding in Hungary and
Poland had intensified. However, the problem lies not in
the availability of instruments but in the political will to
use them with full force.

Therefore, to boost the resilience of the rule of law in
Europe, the following recommendations should be
considered:
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First, the EU must lead by example. When wrestling with
the European Commission about releasing recovery
funds, Poland’s government plays the Ukrainian card
against the rule of law mechanism. In this logic, the costs
of helping Ukraine call for an immediate release of funds,
regardless of Poland’s compliance with EU values. These
issues should be kept separate. The war cannot be an
excuse to circumvent EU laws. Meanwhile, the EU’s global
role lacks credibility if it cannot preserve democratic
standards at home. In this context, Germany should
maintain a firm position on upholding the rule of law as
the founding principle of the EU. It could utilize economic
arguments, with a sound rule of law environment
necessary for investments. The government should also
start a conversation with German companies about
operating conditions for business in countries failing to
uphold democratic standards.

Second, measures to curb rule of law violations must be
impactful and unavoidable. The long history of grappling
with Hungary and Poland over the rule of law reveals the
ambiguity of counter-measures applied. Political pressure
seems to be less effective than financial measures, such as
penalties or the conditionality approach. To be effective,
consequences must be inevitable and leave no trace of
impunity: EU law must be enforced and protected with
immediate sanctions. In that respect, Germany’s
government should move from advocating more dialogue
to supporting concrete actions aiming at reversing
democratic backsliding in the EU.

Third, the EU’s institutions should act in a coordinated
way so as not to undermine its competences and
authority. In the European Commission, the ambiguous
approach of President von der Leyen is in clear contrast
with the proactive one of Vice President for Values and
Transparency Véra Jourova. The European Parliament
keeps challenging the European Commission, with some
parliamentarians even considering a vote of no con-
fidence in von der Leyen. Such situations damage the
image of the EU as a community of values and an effective
decision-maker. To efficiently protect the rule of law, the
EU as a whole must act in a consistent way.
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